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Court of Appeals of the District of Columbia. 


No. 2910. 

Oscar Wilkinson, Appellant, 
vs. 

Herman W. Van Senden. 


d Supreme Court of the District of Columbia. 

At Law. No. 58444. 

Herman W . Van Senden, Plaintiff, 

vs. 

Oscar V ilkinson, T. A. Haugiiton, and Robert H. McNeill, 

Defendants. 


United States of America, 

District of Columbia, ss: 


Re it remembered, that in the Supreme Court of the District of 
Columbia, at the Cit\ of "Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Declaration, See. 

Filed September 16, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 58444. 

Herman W. Van Senden, Plaintiff*. 

vs. 

Oscar Wilkinson, T. A. Haugiiton, and Robert H. McNeill, 

Defendants. 

* 

, T Herman \V. Van Senden, by Charles Poe, his attorney, sues Oscar 
\\ ilkinson, T. A. Haugiiton and Roliert II. McNeill for money pay¬ 
able by tbe defendants to the Plaintiff for that heretofore to wit on 
or about the 29th day of May, 1915, the said Oscar Wilkinson, by'his 
1—2910a 




2 


OSCAR WILKINSON VS. HERMAN W. VAN SENDEN. 


promissory note now overdue, promised to pay to the order of himself, 
ninety (90) days after date, Five Hundred Dollars ($500.00), with 
interest from date, and the said Oscar Wilkinson endorsed said note 
to the defendant, T. A. Haughton, who endorsed the same to the 
Defendant, Rotiert II. McNeill, who endorsed the same to the Plain¬ 
tiff, but neither the said Oscar Wilkinson, nor the said T. A. Ilaugh- 
ton, nor the said Kol>ert II. McNeill has paid the said note to the 
Plaintiff, although the same is now overdue, and although demand 
has been made for the payment of said note. And the Plaintiff, in 
fact, saith that said note is in the words and figures following, to wit: 


$500.00. Wash., I). C., May 29, 1915. 

Ninety days after date I promise to pay to myself or order Five 
Hundred & no/100 Dollars. 

2 For value received, with interest at the legal rate per an¬ 

num from date until paid, with reasonable attorneys’ fee for 
collection if not paid when due. 

The drawers and endorsers severally waive presentment, for pay¬ 
ment, protest, and notice of protest and non-payment of this note. 
Negotiable and payable at Washington, 1). C. 

(Signed) " OSCAR WILKINSON, 

1408 L St. N. W. 

Due 8/27 —. 


\\ here fore, the Plaintiff brings this suit, and claims the sum of 
Fi\e Hundred Hollars ($500.00), together with interest thereon 
from the 29th day of May, 1915, Insides the sum of One Hundred 
Dollars ($100.00) as a reasonable attorney s fee for the collection of 
said note, as provided for therein, besides costs. 

CHAS. POE, 
Attorney for Plaintiff. 


Affidavit. 


Herman W. Van Senden, being bv me first duly sworn, on oath 
deposes and says that he is the Plaintiff mentioned in the action now 
about to be brought by him in the Supreme Court of the District of 
Columbia against Oscar Wilkinson, T. A. Haughton and Robert H. 
McNeill; that he is the holder and owner of the promissory note in 
said declaration described, and the same is now in his possession; that 
he knows the signature of the maker and first endorser of said note, 
the Defendant, Oscar M ilkinson, and the signature of Robert II. Mc¬ 
Neill, but he is not familiar with the signature of the other 
3 endorser T. A. Haughton, hut is informed and believes, and 
therefore swears, to the best of his knowledge and l>elief. that 
said signature is the genuine signature of said Haughton, as well as 
of the other Defendants. Affiant further makes oath that he became 
the holder and owner of said note on the 15th day of June, 1915 
being l>efore the maturity of said note, when lie gave full value 
therefor to the Defendant, Robert H. McNeill, and that he became 
such holder in due course and without notice of any defects in said 
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note or any knowledge of the circumstances under which it was 
issued. Affiant further makes oath that he had no intimation that 
there would be or could be any defense interposed by the parties to 
the making of said note, or the endorsement thereof, or either of 
them, until after the maturity of said note, when he was notified by 
his bank that said note had l)een dishonored. And affiant further 
makes affidavit that there is justly due and owing to him by the de¬ 
fendants named in said declaration, upon said promissory note, the 
full sum of Five Hundred Dollars ($500.00), with interest thereon, 
from the 20th day of May, 1915, and, in addition thereto, a reason¬ 
able sum for attorney’s fee, as provided for in said note, exclusive of 
all set-offs and just grounds of defense. 

And further affiant sayeth not. 

HERMAN W. VAN SENDEN. 

Subscribed and sworn to before me this 16th day of September, 
A. P., 1915. * ’ 

[seal.] S. A. TERRY, 

Notary Public in and for the District of Columbia. 


4 In the Supreme Court of the District of Columbia. 

At Law. No. 58444. 

Herman W. Van Senden, Plaintiff, 

vs. 

Oscar W ilkinson, T. A. Haughton, and Robert H. McNeill, 

Defendants. 

The President of the United States to the Defendants, Greeting: 

A ou are hereby Summoned to appear in this Court on or before the 
twentieth day, exclusive of Sundays and legal holidays, after the day 
of service of this Writ upon you, to answer the Plaintiff’s Suit, and 
show why he should not have judgment against you for the cause of 
action stated in his declaration; and in case of your failure so to ap¬ 
pear and answer, judgment will be given against you by default. 

V itness, The Honorable J. Harry Covington, Chief Justice of said 
Court, the 16" day of Sept,, A. I). 1915. 

[seal.] JOHN R. YOUNG, Clerk, 

By A. W. LEVENSALER, 

Assistant Clerk. 

CHARLES POE, Attorney. 

5 [Endorsed:] No. 58444. At Law. Summons. Van Sen¬ 
den vs. Wilkinson et al. Issued Sept. 16, 1915. Served 

copies of the declaration, affidavit, and this summons, on the De¬ 
fendant, Oscar Wilkinson personally Sept. 16, 1915. On Robert W. 
McNeill personallv Sept. 18, 1915. T. A. Haughton, not to be 
found Sept. 29, 1915. Maurice Splain, Marshal. S. 
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6 Pleas, &c. 

Filed Octol>er 20, 1015. 

******* 

Comes now the defendant, Oscar Wilkinson, and for pleas to the 
declaration filed in the above entitled cause says: 

I. That lie is not indebted in the manner and form as alleged in 
said declaration. 

IT. That he never promised in the manner and form as therein al¬ 
leged. 

W. GWYXN GARDINER, 

Attorney for Plaintiff. 


Affidavit. 

District of Columbia, ss: 


Oscar Wilkinson being first duly sworn, on oath deposes and says 
that he is one of the defendants in the above entitled cause, and that 
he has a good defense to the whole of said claim, which is as follows: 


This deponent was approached by one of bis co-defendants named 
in this suit, to wit. T. A. Ilaughton, for the purpose of having 
this dejionent subscribe to some stock in what was known as the 
National Capital Life Insurance Company, a corporation, incorpo¬ 
rated under the laws of the District of Columbia, and the said de¬ 


fendant induced this deponent to execute and deliver to him, 
7 the said Ilaughton. his promissory note for $500 payable in 
ninety days, which said promissory note is the one sued on in 
this cause, and said promissory note being given bv this dejionent to 
the said Ilaughton as agent of the National Caj>ital Life Insurance 
Company, or the National Capital Life Agency Company, two com¬ 
panies. one being the National Life Insurance Company and the 
other being what dejionent has since learned, a jiromoting company. 

Dejionent says that be was induced by fraud and false rejiresenta- 
tions on the jiart of the said Ilaughton to give said note; that it was 
rejiresented to this dejionent at the time of the giving of the said note 
that the National Capital Life Insurance Company had been organ¬ 
ized by reputable and responsible persons giving to dejxment the 
name of an ex-Governor who was president of said company, and the 
vice-president of a local Trust Comjiany. who was rejiresented to de¬ 
jionent as lieing the treasurer of said company, lie further present¬ 
ing that the comjiany was being managed in an economical manner, 
and that they were then about to obtain a license from the District 
of Columbia to do a life insurance business, whereas, in fact, shortly 
after giving the said note dejionent learned that all of these state¬ 
ments were false and fraudulent, and were made by the said Ilaugh¬ 
ton for the purpose of procuring deponent's note and to place it in 
the hands of some person who might claim to hold the same as an 
innocent purchaser, such as the party plaintiff suing in this cause. 

Deponent says that upon inquiry he found that the ex-Governor 
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whose name was represented to him as being the president of 

8 said company, was not the president of said company; 
that the vice-president of the Trust Company whose name 

was represented to him as being the treasurer of said company was 
not in tact the treasurer of said company; that there were no officers 
pf the said company, except such as had been selected by one Croom 
W. Walker, who came to Washington for the purpose of promoting 
this company, and he, in fact was the only person who had any inter¬ 
est in the company, except that the officers who claimed to have 
been selected as officers of the company held one share each of the 
capital stock of said company, which said stock was transferred to 
them through the instrumentality of the said Walker, they paying 
nothing of value for it; that the whole scheme was a fraud; that the 
stock which this deponent subscribed for and gave this note in part 
payment for, bad all been subscribed by the said Walker, and depo¬ 
nent says that the condition of the company was bad; that the In¬ 
surance Commissioner of the District of Columbia investigated the 
affairs, the officers and those connected with its promotion and de¬ 
manded that they stop selling stock, and that they call a meeting of 
those who had subscribed, and tell them the true facts in order that 
they might not be further defrauded by paying money on subscrip¬ 
tions which had been obtained from them by fraud, and deponent 
says that said meeting was called ; that a Committee was appointed to 
investigate the matter with tbe result that tlie report of the Committee 
showed that those promoting the company had collected in cash 
$36,051, and had in the treasury only $7,396.25; that the stock¬ 
holders upon learning the facts refused to pay more, and upon infor¬ 
mation and belief, deponent charges* that the whole thing will l>e 
dissolved or wound up by a proper proceeding in Court at an 

9 early date, resulting in practically a total loss to the sub¬ 
scribers for the amount paid by them. 

Deponent further avers and says that the condition of the company 
and their method of doing business was well known to all of the 
banks in Washington, who had refused to accept any notes given by 
anyone irrespective of how good financially the maker might be, lo¬ 
calise of the fact that they knew that fraud had been practiced upon 
these subscriliers, including this deponent in procuring their signa¬ 
tures to the notes, and the banks would not accept the same for dis¬ 
count. except when upon a personal investigation from the maker 
himself, as to whether or not he understood all of the facts and cir¬ 
cumstances and was willing, after knowing them, to permit his note 
to be outstanding, and that at the time of the giving of this note it 

was common knowledge among all of the banks and financial_of 

M ashington. that the method of business being done by the National 
Capital Life Insurance Company and the National Life Agency 
Company was irregular, improper, and a fraud upon those who sub¬ 
scribed. and that this note was given by deponent to the National 
Capital Life Insurance Company, or the National Capital Life 
Agency Company, deponent does not know which, since they were in 
fact one, although in law separate corporations, and deponent does 
not know whether the defendant r l. A. Ilaughton, who procured the 
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note from him was acting for the National Capital Life Insurance 
Company, or the National Capital Life Agency Company, but depo¬ 
nent says that he was a physician not engaged in business in any 
manner; did not come in contact with business men, and therefore, 
did not know at the time of the giving of this note, what the 

10 real facts were with relation to these two companies. 

Deponent says further that the plaintiff in this suit, Her¬ 
man M. A an Senden is engaged in the business of buying and selling 
notes, and has l>een so engaged for a good many years, in the City of 
Washington. District of Columbia, and that lie knew the conditions 
under which these notes were procured and when he took this note 
knew all of the facts and circumstance* connected with the manner 
of business lieing done by these defendants, for deponent says that of 
these defendants, co-defendant R. II. McNeill was the personal attor¬ 
ney for Croom W. Walker, the man who was head of the whole 
scheme, and defrauded the various persons like this deponent, who 
subscribed to stock and gave their notes in payment therefor; that the 
defendant McNeill admitted to this dej>onent that he had seen the 
said Y an Senden and discussed with him several times, the relative 
merits of this note, and deponent charges that the plaintiff in this 
suit did not pay the full value for said notes; that lie procured the 
same — very much less than its face value, but that by procuring it 
— very much less than its face value he took a chance on this de¬ 
ponent's paying rather than have litigation over it. 

Deponent says also that while more than ten days have passed since 
the time that this deponent s co-defendants were required to answer 
the said declaration, they have not answered, and have made no de¬ 
fense, but that no judgment has l>een taken against them by the 
plaintiff: that there was no extension of time allowed the said co-de¬ 
fendants. in which to file their answer, and that they strongly op¬ 
posed the extension of ten days which was given this deponent 

11 in which to prepare his answer in this cause, and deponent 
charges upon information and belief that there was some 

understanding or agreement at the time this note was taken bv the 
plaintiff in this suit, that if suit were brought a judgment would not 
be entered against the other two defendants to this suit, but that they 
would join forces in an effort to procure judgment against this de¬ 
ponent. 

And further deponent sayeth not. 

OSCAR WILKINSON. 

Subscribed and sworn to before me this 18th dav of October 1915 
[seal.] ROBERT E. McNAMARA, 

Notary Public, I). C. 

Motion for Judgment. 

Filed Octolier 20, 1915. 

******* 

Now comes the Plaintiff, and moves for judgment against the de¬ 
fendants herein. 

CHAS. POE, 

> A ttomey for Plaintiff . 
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To W. Gwynn Gardiner, Esq., Attorney for Oscar Wilkinson: 

^lake notice that the alx)ve motion will be for hearing October 
2ord, at 9:20 A. M., or as soon thereafter as counsel can be heard 

CHAS. POE, 
Attorney for Plaintiff. 

Motion to Quash Service, &c. 


Filed October 25, 1915. 

******* 

Xoa\ comes Robert II. McNeill, one of the defendants above 
named, and moves to quash the service appearing of record against 


R. II. McNEILL, 

Attorney for Plaintiff. 


To Charles Poe, Esq., Attorney for Plaintiff: 

Take notice that the above motion will he for hearing October 23rd, 

1915, at 10 o clock A. M., or as soon thereafter as counsel can be 
heard. 


Affidavit. 

* * * * 

District of Columbia, To wit: 


R. H. McNEILL, 

Attorney for Plaintiff. 


* * * 


Personally appeared Robert II. McNeill who being first duly sworn 
deposes and sa\s that he has never been legally served with process in 
this cause; that the Marshal recently delivered to him a copy of the 
declaration of the plain till herein and attached to the same was a writ 
issued in said cause and directed to Oscar Wilkinson, a co-defend¬ 
ant ; that he has never received any other form of paper or 
13 process calling on him to appear in this cause. 

ROBERT H. McNEILL. 


Subscribed and sworn to before me this 21st dav of October 1915 

I> ea l.] JENNIE M. SHEFFER, ’ 

A r n „ . Notary Public,’ d. C. 

My Commission Expires June 20, 1916. 


Summons. 

Copy. 

******* 

The President of the United States to the Defendant, Oscar Wilkin¬ 
son, Greeting: 

You are hereby summoned to appear in this Court on or before the 
twentieth day, exclusive of Sundays and legal holidays, after the day 
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of service of this \\ rit upon you, to answer the Plaintiff's Suit, and 
show why lie should not have judgment against you for the cause of 
action stated in his declaration; and in case of your failure so to ap- 
f>ear and answer, judgment will he given against you hy default. 

W itness, The Honorable J. Ilarrv Covington, Chief Justice of said 
Court, the 10th day of Sept., A. D. 1915. 

JOHN R. YOUNG, Clerk, 
By A. \V. LEVENSALER, 

Assistant Clerk. 

CHARLES POE, Attorney. 
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Supreme Court of the District of Columbia. 

Saturday, November 0, 1915. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 

******* 

Upon hearing the motion of defendant Robert II. McNeill filed 
herein, to quash the return of service of process herein as to said de¬ 
fendant. it is considered that said motion he and hereby is granted, 
and said return of service is quashed, vacated and set aside as to said 
defendant Robert H. McNeill. 

******* 

The plaintiff having duly verified his demand, comes here now bv 
his Attorney Mr. Charles Poe and prays judgment thereon against 
defendant Oscar Wilkinson, who though served with copies of the 
declaration, affidavit and summons on the Ifitli day of September, 
191 o, and the time for said defendant to plead having been extended 
to and including October 2d, 1915. hath not pleaded to the action. 

Therefore it is considered that the plaintiff herein recover against 
the defendant Oscar Wilkinson herein the sum of Five hundred dol¬ 
lars ($500) with interest thereon from the 29th day of May. 1915 
being the money payable by said defendant Oscar Wilkinson to plain¬ 
tiff by reason of the premises, together with the costs of suit, to be 
taxed by the Clerk, and have execution thereof, together with 
15 an additional sum of Fifty dollars ($50) allowed bv the 
Court as a fee for the Attorney for plaintiff. 


Supreme Court of the District of Columbia. 

Monday, November 22, 1915. 


Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. 1 


****** * 

Now comes here the defendant Oscar Wilkinson by his Attornev of 
record in open Court, and notes an appeal to the Court of Appeals of 
the District of Columbia, and the penalty of the bond for costs on 
said appeal is hereby fixed in the sum of one hundred dollars 
($100.00). are 

Memorandum. 


November 24, 1915.—Appeal bond approved and filed. 
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Designation of Record. 

Filed December 8, 1915. 

******* 

To John R. V oung, Esq., Clerk Supreme Court, District of Columbia: 

16 You will prepare the following papers as the Transcript of 
record /or the Court of Appeals in the above entitled cause. 

1. Declaration, and allidavit in support thereof. 

2. Pleas and affidavit. 

3. Motion for Judgment. 

4. Judgment. 

5. Appeal. 

b. P i ling of bond and approval of same. 

7. This designation. 

8. Motion to dismiss as to defendant McNeill and order granting 

9. Not found as to other def. 

10. Assignments of error. 

W. GWYNN GARDINER, 

Attorney for Defendant. 

Service accepted this 6th day of December, A. D., 1915. 

CHAS. POE, 
Attorney for Plaintiff. 

Assignments of Error. 
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■V ? h< i ST'' 1 c r mit i^ error in enuring judgment for plaintiff. 
1. In holding that affidavit of defense not sufficient. 

W. GWYNN GARDINER. 


Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, John R. Young Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 16 
both inclusive, to l>e a true and correct transcript of the record ac- 
d ‘ rectlons , of counsel herein filed, copy of which is made 
transcript, in cause No. o8444 at Law, wherein Herman 
W. Van Senden is Plaintiff and Oscar Wilkinson T A TTnuoLw, 

"••5***»*«LHp 

the hies and of record in said Court. ^ 

In testimony whereof, I hereunto subscribe my name and affix the 

sirs ° f washington - fn -« 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


9 Qin> K,0 n e<1 °rirn Ver ' Dlstnct of Columbia Supreme Court. No. 
2910. Oscar Wilkinson, appellant, vs. Herman W. Van Senden 

Court of Appeals District of Columbia. Filed Dec. 22,1915. Henrv 
W. Hodges, clerk. * 
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IN THE 


(Eourt of Appeals 
of % iistrirl of (Eolumtria 

JANUARY TERM. 1916. 

No. 2910. 

% 

Oscar Wilkinson, Appellant 
vs. 

Herman W. Van Senden. 


BRIEF FOR APPELLANT. 


Statement of the Case. 

This case is before this court on an appeal from a 
judgment of the Supreme Court of the District of Co¬ 
lumbia rendered against appellant for want of a suf¬ 
ficient affidavit of defense under the 73rd Rule of the 
Supreme Court of the District of Columbia. 

ARGUMENT. 

/ 

% 

The record (R., 2) shows the note upon which the 
suit is based. The affidavit of the plaintiff below, 







appellee here, claims the purchase of the note in due 
course, and without notice of any defects on said note, 
or any knowledge of the circumstances under which it 
was issued (R., 2-3). 

The defendant below, appellant here, replied to that 
affidavit (R., 4-5-6) in which he defends the payment of 
said note upon the following grounds: 

First: That the note was procured from him by 
fraud, setting up the circumstances under which it 
was procured from him. 

Second: He states as a fact , that the fraud of 
this insurance company, or this insurance agenev, 
(being practiced upon the public in procuring 
notes, the note in suit being one of them), was so 
outrageous and notorious in this community that 
no banking house or financial institution in Wash¬ 
ington would accept for discount, or otherwise, 
any note obtained by this company. 

Third: That the plaintiff in this suit, appellee 
here, was engaged in the business in Washington, 
of buying and selling notes, and that he actually 
had knowledge of the fraud that was being per¬ 
petrated upon the public by this company and 
that this note in suit was one of these notes. 

The appellant further alleges as a fact that the 
plaintiff below, appellee here, obtained this note from 
Robert H. McNeill, who was the personal attorney for 
the one man who had concocted and carried out the 
scheme which resulted in this fraud being practiced 
upon this appellant, as well as hundreds of other per¬ 
sons. And lastly he charges that by reason of the 
knowledge of the appellee of the fraud, he did not pay 
full value for this note, but procured it for very much 
less than its face value. 

I desire particularly to call the court’s attention to 






the averments in appellant’s affidavit of defense, ap¬ 
pearing on page six of the Record, which I respectfully 
submit, taken in connection with the averments 'as to 
the fraud, etc., conclusively makes a defense to this 
suit, and entitled this appellant to a trial by jury, 
and which is as follows: 

“Deponent says further that the plaintiff in this 
suit, Herman W. Van Senden, is engaged in the 
business of buying and selling notes, and was so 
engaged for a good many years in the City of 
\v ashington, District of Columbia, and that he 
knew the conditions under which these notes were 
procured and when he took this note knew all of 
the facts and circumstances connected with the 
manner of business being done by these defend¬ 
ants. ’ ’ 

I submit that under the allegations of this affidavit, 
which he alleges, not on information and belief, but as 
a fact, that the court below should have, on motion for 
judgment, given this allegation the most deliberate 
interpretation, and when so construed raises a question 
of fact to be submitted to a jury, for it establishes the 
following facts, to wit: the plaintiff received the note 
in bad faith with guilty knowledge of the invalidity of 
the note, and that he did not receive it in due course, 
and if any one of these three essential elements is 
lacking, then the plaintiff is not a bona fide purchaser 
for value before maturity and without notice, and 
could not recover as such, and he would have no better 
right than the original payee had. 

This court as recent as 43 appeals, in a case in 
which this identical party appellee was appellee in that 

case, passed upon this question as above. I refer to 
the case of 
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Hazen vs. Van Senden, 43 App., D. C., 161, 

and in this court’s opinion by Mr. Justice Van Orsdale, 
who reviews the authorities and says on page 164 of 
his opinion as follows: 

“This constitutes a tender to prove that plain¬ 
tiff received the note in bad faith, with guilty 
knowledge of the invalidity of the note, and that 
he did not receive it in due course. This averment, 
taken in connection with the other averments of 
the affidavit tending to show close intimacy be¬ 
tween plaintiff and the original payee, as well as 
knowledge of payee’s methods of transacting busi¬ 
ness, we think is sufficient to justify us in sending 
the case to trial.” 

It will be noted in this affidavit the appellant states 
that the party who handled this note and passed it 
to the appellee from the original holder was the per¬ 
sonal attorney for Croom W. Walker, the party who 
is responsible for the whole fraudulent scheme, and it 
will also be noted that appellant further alleged (R., 6) 
that this attorney for Walker, Mr. McNeill, admitted 
that he had had several discussions with Van Senden 
relative to the merits of this note. 

Mr. Justice Robb speaking for this court in the case 
of Codington vs. Standard Bank, 40 App., D. C., 409, 
states the law on this subject in a few words as follows: 


“As we have many times suggested the object 
of the seventy-third rule is to promote justice by 
preventing, as far as possible, fictitious defenses. 
It was, of course, never intended as a substitute 
for a trial. If, therefore, the court upon reading 
an affidavit of defense is convinced that it has been 
made in good faith, and that a doubt exists as to 






the right of plaintiff to recover, summary judg¬ 
ment ought not to be entered. ” 

We desire also to call the attention of this Honor¬ 
able Court to the Record in this case, wherein it ap¬ 
pears (R., 8) that on November 6, 1915, the plaintiff 
by his counsel moved for judgment against the appel¬ 
lant for his failure to file pleas and affidavit of defense 
in answer to the declaration in this cause, and that 
judgment was entered for said failure. 

It will also be noted (R., 8) that the time within 
which this appellant (defendant below) was allowed 
to plead to this cause was extended to and including 
October 23rd, 1915. The record also shows that on 
October 20th, the pleas and affidavit of defense were 
filed by this appellant (defendant below), so that we 
have the record showing that judgment was entered by 
default, and at the same time we have the record shove 
ing that the time within which this appellant was 
allowed to plead was extended to and including October 
23rd, and that the pleas in fact were filed on October 
20th, three days before the expiration of the time al¬ 
lowed him to plead. The pleas being filed in fact as 
shown by the Record on October 20th, and judgment 
entered by default on Nov. 6th, 1915. 

CO-DEFENDANTS JOIN WITH PLAINTIFF TO 
COMPEL DEFENDANT TO PAY NOTE. 

There is another condition which upon the face of 
this Record must suggest itself to the court as being 
unnatural, and that is, that while service was had upon 
the attorney who negotiated this note, defendant Mc¬ 
Neill at the same time that service was had upon this 
appellant, no plea of defense of any kind was filed by 









the defendant McNeill, and no move was made by him 
within the required time under the rules until ten days 
thereafter. An additional ten days was granted ap¬ 
pellant within which to plead (R., 6), and when ap¬ 
pellant tiled his affidavit in this case, on to-wit, October 
20, 1915, wherein he alleged the fact that no extension 
of time had been obtained by his co-defendant, and 
that no pleading or paper had been filed by him, and 
that no judgment or request for judgment had been 
asked for by the plaintiff, (although the plaintiff, ap¬ 
pellee here, strenuously opposed the extension of the 
ten days granted this appellant by the court within 
which to plead, Rec., p. 6), and that five days there¬ 
after, to wit, on October 25, 1915, co-defendant McNeill 
filed a motion to quash the service and there has been 
no attempt since to serve the co-defendant or to obtain 
judgment against him. It evidently being the purpose 
of the plaintiff to join forces with Croom W. Walker, 
Walker’s agent, McNeill, and Walker’s agent, Haugh- 
ton, for the purpose of getting this money out of the 
appellant in this case under the seventy-third rule of 
this court, in order to prevent the real facts from ever 
coming to light. 

I, therefore, submit that the case as a whole should 
be reversed and the cause remanded in order that we 
may have our day in court before a jury. 

Respectfully submitted, 

W. Gwynn Gardiner, 
Attorney for Appellant. 







